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Abstract

Transferring land ownership rights based on court decisions is significant so that the parties
have a clear legal status and can guarantee legal certainty. This study aims to determine the
process of transferring land ownership rights based on court decisions and the obstacles faced
in transferring land ownership rights based on court decisions at the Jayapura City Land Office.
The method used in this study is normative and empirical; normative juridical is an approach
that refers to laws, literature, and written regulations and sees the reality that occurs in the field.
The results of this study reveal that the process of transferring land ownership rights based on
court decisions at the Jayapura City Land Office still relies on applicable laws and regulations,
including the provisions of Government Regulation Number 24 of 1997 concerning Land
Registration, PMNA/KBPN Number 3 of 1997 concerning Provisions for Implementing PP
Number 24 of 1997, Changes in Rights based on Court Decisions Government Regulation No.
24 of 1997 Article 55 and Law Number 4 of 2004 concerning Judicial Power. Meanwhile, the
obstacles faced in the process of transferring land ownership rights based on court decisions at
the Jayapura City Land Office are the lack of completeness of files from the Applicant, who is
forced by the counter officer who checks and finds the files are lacking and then returns them
to the Applicant. The Applicant also complains about the high cost of paying BPHTB at the
Jayapura City Regional Revenue Office, in addition to the lack of public knowledge in the
process and flow of administration at the Land Office, where the online checking process must
be carried out first by a Notary/PPAT.
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Introduction

Land, as a gift from God Almighty, is a natural resource that humans very much need;
humans reproduce every year so that the number of humans increases, so land is very much
needed and fought over by humans because land is a source of life for humans to live
continuously and live and meet needs, both directly for life such as farming or a place to live
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(Elza Syarief, 2012). Land is a right that is inseparable from human life. The land is a place to
earn a living, build a house or residence, and also a place to bury people when they die. Because
of the close relationship between humans and land, humans compete to control and own the
desired land with economic value for all aspects of human life. To create harmony and peace
in the lives of all Indonesian people, problems related to transferring land ownership rights by
means of buying and selling need to be regulated by Law (Fatmawati & Sesung, 2024). The
status of the land is so important for the state and nation of Indonesia that the makers of the
1945 Constitution of the Republic of Indonesia felt obliged to formulate articles regarding
regulations on land and water and the natural resources contained therein for the benefit of the
life of the Indonesian nation. Article 33, paragraph 3 of the 1945 Constitution of the Republic
of Indonesia explains that land, water, and the natural resources contained therein are controlled
by the state and used as much as possible for the prosperity of the people. In Article 33,
paragraph 3 of the 1945 Constitution, it is known that the state's role (Government) towards
land is to control, not own, as before the enactment of the Basic Agrarian Law (UUPA) the
state had ownership rights to land or owned land. Thus, it is clear that land control by the state,
according to the UUPA, is of a "public and civil law" nature, while land management before
the UUPA came into effect was only of a "civil law" nature. What form of state control over
land takes can be observed in Article 2, paragraph 2 of the UUPA, which reads as follows:

a. regulate and organize the allocation, use, provision, and maintenance of land, water, and
space;

b. determining and regulating legal relations between people and the earth, water, and space;

c. determining and regulating legal relations concerning the earth, water, and space between
people and legal acts.

Law Number 5 of 1960 concerning Basic Agrarian Regulations or the Basic Agrarian
Law (UUPA) was drafted based on the state's right to control. One of Basic Agrarian Law's
(UUPA) objectives is to provide legal certainty relating to land rights held by the community.
This has been expressly regulated in Article 19 paragraph (1) of the UUPA, which states, "To
guarantee legal certainty, the Government shall conduct land registration throughout the
territory of the Republic of Indonesia according to the provisions regulated by Government
Regulations."

A rights registration process is required to guarantee the legal certainty of land rights,
the final product of which is a land rights certificate. Land rights certificates function as strong
evidence. This is the main function as stated in Article 19, paragraph (2) letter ¢ of the UUPA.
A person or legal entity will easily prove themselves as the rights holder of a plot of land if
their name is clearly stated on the certificate.

Transfer of land rights can occur due to inheritance without a will and legal acts of
transfer of rights, namely as follows:

a) Inheritance without a will, according to civil Law, if the holder of a land right dies, then the
right is legally transferred to his heirs.
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b) Transfer of rights is different from the transfer of land rights due to inheritance without a
will, which occurs due to a legal event with the death of the rights holder; in the legal act of
transferring rights, the land rights in question are intentionally transferred to another party.

The provisions of the Basic Law are very important for the community as a basis for
policy regarding the legality of land that has legal certainty for its land, both land for
settlements and land for business. The community can be more productive if the land they own
has legal certainty; legal certainty is important to regulate the life of a just community and can
avoid violations that the community or law enforcement itself can commit. For this reason, a
legal principle is needed that can be used by the state to regulate the order of community life.
Legal certainty related to ownership of rights is stated in Law Number 5 of 1960 concerning
Basic Agrarian Principles. Article 19 states that to guarantee legal certainty, the Government
will register land throughout the territory of the Republic of Indonesia according to the
provisions regulated by Government Regulations (Ali Achmad Chomzah, 2004).

In everyday life, especially in the Jayapura City, Papua Province community, many land
problems arise. One of them is buying and selling carried out underhand, based on trust, when
the name change is about to be carried out when the seller has died or is no longer known by
the buyer, who will register his rights at the local land office. Therefore, it is possible to register
land ownership rights based on a Court Decision, with the transfer of land ownership rights
from one party to another. (Palenewen & Solossa, 2023)

Court decisions can be used as a basis for transferring land ownership rights. The judge
has the authority to order the Head of the Land Office to process the Transfer of Land
Ownership Certificates and state that the transfer of ownership rights can be carried out or the
name change process based on the court decision can be processed; this is based on the
provisions of Government Regulation Number 24 of 1997 concerning Land Registration,
PMNA/KBPN Number 3 of 1997 concerning Implementing Provisions of PP Number 24 of
1997 and Law Number 4 of 2004 concerning Judicial Power, Changes in Rights Based on Court
Decisions Government Regulation No. 24 of 1997 Article 55 and Government Regulation of
the Republic of Indonesia Number 128 of 2015 concerning Types and Tariffs for Types of
Non-Tax State Revenue applicable to the Ministry of Agrarian Affairs and Spatial
Planning/National Land Agency. Many problems arise over land ownership rights that often
go to Court. There are cases of land transfer rights that begin with a sale and purchase case
between individuals with land ownership rights as collateral; there are also cases where the first
party does not have good faith to process the transfer of ownership rights that are used as
collateral to the second party, then the second party asks the Court to grant the transfer of
ownership rights to the land and buildings (Solossa et al., 2023). Based on the description
above, the researcher is interested in conducting a study entitled: "Legal Analysis of the
Transfer of Land Ownership Rights Based on Court Decisions at the Jayapura City Land
Office".

Literature Review

Land ownership rights according to Article 20 paragraph (1) of Law Number 5 of 1960
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concerning Basic Agrarian Regulations, hereinafter referred to as the Basic Agrarian Law
(UUPA), are hereditary, strongest, and most complete land rights that a person on land can
own. Hereditary rights are interpreted as rights that can be passed on to heirs, the strongest in
relation to other land rights and the most complete in terms of the authority held by the rights
holder. According to Article 16, paragraph (1) of the letter a of the UUPA, one of the
recognized land rights is ownership rights. The transfer of land ownership rights is regulated
in Article 20, paragraph 2 of the UUPA, namely that ownership rights can be transferred and
assigned to other parties. The definition of the word "transfer" is a transfer of rights because
the owner of the rights has died, then his rights are automatically transferred to his heirs. Article
20, paragraph (2) of the UUPA states that land ownership rights can be transferred and can be
assigned to other parties (Adrian Sutedi, 2009).

Meanwhile, A.P. Parlindungan said that all land rights can be transferred due to
surrender, inheritance, inheritance-legacy, merger of bonds, revocation of rights, and auction.
This surrender can be in the form of a sale and purchase, gift or exchange, or endowment (A.P.
Parlindungan, 1990).

Research Method

The research used is normative and empirical juridical; normative juridical is an
approach that refers to laws, library materials, written regulations or other secondary legal
materials, while empirical juridical is identifying and conceptualizing Law as a real and
functional social institution in a real-life system (Ronny Hanitijo Soemitro, 1994).

Results And Discussion

Land Ownership Transfer Process Based On Court Decisions At The Jayapura City Land
Office

Every Transfer of Land Rights throughout Indonesia is based on the 1945 Constitution
and Law Number 5 of 1960 concerning Basic Regulations on Agrarian Principles and followed
by Government Regulation Number 10 of 1961, which was amended by Government
Regulation Number 24 of 1997 concerning Amendments to Government Regulation Number
10 of 1961 concerning Land Registration.

The legal basis for the regulation regarding the Mechanism for Transfer of Land
Ownership Rights based on Court Decisions is the provisions of Government Regulation
Number 24 of 1997 concerning Land Registration, PMNA/KBPN Number 3 of 1997
concerning Provisions for Implementation of Government Regulation Number 24 of 1997,
Changes in Rights based on Court Decisions Government Regulation Number 24 of 1997
Article 55 and Law Number 4 of 2004 concerning Judicial Power are also regulated by
Government Regulation of the Republic of Indonesia Number 128 of 2015 concerning Types
and Tariffs for Types of Non-Tax State Revenue applicable to the Ministry of Agrarian Affairs
and Spatial Planning/National Land Agency.
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Ownership of land rights that already have a legal basis in the form of Ownership
Rights, Building Use Rights, Cultivation Use Rights, and Usage Rights is not a guarantee that
there will be no disputes in the future. The legal certainty provided by the Law to land rights
owners is the certainty of ownership of rights, not the certainty that no problems or disputes
will arise in the future.

In the case of disputes or disputes that occur regarding ownership rights, they can be
resolved through deliberation and consensus (mediation), which seeks the best solution for both
parties without anyone being harmed (win-win solution). This deliberation is often called out-
of-court settlement (Non- litigation), which is deliberation to find a middle ground (peace)
between the disputing parties with a neutral third party as a mediator they trust. On the other
hand, if the word peace is not achieved through Non-Litigation, it can be taken through
litigation (Court). To seek justice, the parties must go through the Court with a judge's decision.
So that disputes over ownership of land and buildings can be resolved through litigation and
non-litigation.

Disputes over ownership of land and buildings are rarely resolved through deliberation
and consensus, so they often end up in Court to obtain legal certainty regarding their ownership
rights. The case that occurred in the Jayapura District Court was related to disputes over
ownership of land rights, with various problems, from overlapping to inheritance disputes to
joint property and other problems. So, many decisions related to land disputes are made every
year. Specifically, for default decisions, one of the parties is not present at the trial regarding
land disputes, and default decisions are part of the Civil Procedure Law in Indonesia. Default
decisions are inseparable from the court process and the imposition of decisions on disputed
cases according to the provisions of the Law and the judge's conviction. The judge has a full
role in making decisions by considering the arguments of the lawsuit and evidence from the
plaintiff where the Defendant is not present at the trial and does not provide power of attorney
to be represented so that the default decision is made.

Default decisions are decisions taken in cases where the Defendant never attended the
trial even though he has been officially and properly summoned and did not provide power of
attorney for his interests. This default decision can only be imposed on civil dispute cases such
as ownership where there is material loss and where there is a second party (Defendant) who
never attended the trial. In principle, the default institution denies the principle of Audi et al.
team Partem (hearing both parties), because one of the parties was not present. The judge ex
officio before issuing a default judgment.

The Land Ownership Transfer Process based on a Court Decision at the Jayapura City
Land Office is a case of a court decision that has legal force at the Jayapura District Court
whose decision granted the plaintiff's lawsuit where the Defendant was never present so that
the lawsuit was granted.

The researcher interviewed Mrs. Putry R. Waroy, the Functional Coordinator for the
Transfer and Maintenance of PPAT Data, on Tuesday, August 27, 2024, at 10.30 WIT, where
she said that specifically, the lawsuit for the transfer of rights in the form of changing the name
of the land ownership certificate in 2021 which was entered at the Jayapura City BPN was a
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civil case with case number 150 / Pdt.G / 2021 / PN.Jap, on behalf of Krsotovel Edoway as the
Plaintiff against Sebradus Yamlean as the Defendant in a case of default, where the Defendant's
address was no longer known and the Defendant's whereabouts were no longer known to his
relatives or neighbors.

The mechanism for the transfer of land ownership rights at the Jayapura City Land

Office is as follows:

a. Requirements for Transfer of Rights Based on Court Decisions at the Jayapura City Land

Office:

1. Application Form Covers personal identity, area, location, and use of the land
requested.

2. Power of Attorney if authorized.

3. Photocopy of the identity of the applicant/holder and recipient of rights (KTP, KK,
BPJS) and the attorney's identity, if authorized, which has been matched with the
counter officer.

4. Original Certificate.

5. Copy of Court Decision.

6. PBB.

7. BPHTB (Land and Building Acquisition Fee) and Proof of BPHTB payment.

8. Proof of online checking from a Notary/PPAT is the main requirement in the transfer
of rights process, where the checking itself validates the data on the certificate held by
the applicant or certificate owner with the data in the Land Office application. Online
checking was initially registered at the Land Office. Still, with the transformation of the
ATR/BPN application, certificate checking can be done online but can only be accessed
by BPN partners, namely Notaries/PPAT.

9. Proof of Land Value Zone Check, Land Value Zone (ZNT) issued by the Ministry of

ATR/BPN is a polygon that describes the relatively similar land value of a group of
land plots in it, the boundaries of which can be imaginary or real according to the use
of ZNT land as one of the requirements for the Transfer or Registration Process.

b. The flow of registration of transfer of ownership rights based on a Court Decision at the
Jayapura City Land Office takes no later than seven working days for the transfer of rights
based on the Court Decision to be completed after the Deposit Order (SPS) has been issued
and has been paid through a bank or Post Office, the flow of registration of transfer of
ownership rights to land based on the Court Decision is:

1) Applicants who already have a court decision can go directly to the land office to pick

up an application form for registration of transfer of rights based on the court decision,
filled out and signed on a sufficient stamp.
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2) Completeness of the files that have been prepared.
3) The Applicant registers at the registration counter in the Transfer of Rights section.

4) The counter officer checks the completeness of the files and the results of the decision
brought, namely a copy of the decision.

5) Registration process.

6) A deposit order is issued for the Applicant to pay at the bank or post office, not at the
Land Office Counter, unless the officer assists in using the edition machine provided by
the Land Office to facilitate the application.

7) Recording the transfer of file rights is processed with a seven-day working day SOP.
8) After seven days, the Applicant is contacted by the counter officer to pick up the files.

9) When picking up files or submitting the transfer of rights certificate accompanied by
signing a receipt for the submission of completed files, the Applicant is also asked to
show the Original Identity accompanied by a photocopy that the Counter Officer checks.

For the Transfer of Rights process based on Court Decisions in 2021, which were
registered at the Jayapura City Land Office, 307 files had been completed and submitted.

Obstacles faced in the process of Transfer of Land Ownership Rights based on Court
Decisions at the Jayapura City Land Office

From the results of the interviews conducted by the researcher, it can be seen that the
obstacles that often occur in the process of transferring ownership rights based on court
decisions at the Jayapura City Land Office are:

1. Incomplete files from the Applicant, who was forced to check and find the missing files and
then return them to the Applicant. In addition, the Applicant also complained about the high
cost of paying BPHTB at the Jayapura City Regional Revenue Office.

2. Lack of public knowledge in the process and flow of administration at the Land Office,
where the online checking process must be carried out first by the Notary/PPAT.

Conclusion

The process of transferring land ownership rights based on a court decision at the
Jayapura City Land Office remains based on applicable laws and regulations, including the
provisions of Government Regulation Number 24 of 1997 concerning Land Registration,
PMNA/KBPN Number 3 of 1997 concerning Implementing Provisions of PP Number 24 of
1997, Changes in Rights based on Court Decisions Government Regulation No. 24 of 1997
Article 55 and Law Number 4 of 2004 concerning Judicial Power. It is also regulated in
Government Regulation of the Republic of Indonesia Number 128 of 2015 concerning Types
and Tariffs for Types of Non-Tax State Revenue applicable to the Ministry of Agrarian Affairs
and Spatial Planning/National Land Agency. Meanwhile, the obstacles faced in the process of
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Transfer of Land Ownership Rights based on Court Decisions at the Jayapura City Land Office
are the lack of completeness of the Applicant's files, which forced the counter officer to check
and find the missing files and then return them to the Applicant, then the Applicant also
complained about the high cost of paying BPHTB at the Jayapura City Regional Revenue
Office, in addition to the lack of public knowledge in the process and flow of administration at
the Land Office where the online checking process must be carried out first by a Notary/PPAT.

The suggestions that researchers can convey based on the results of the research
conducted are as follows:

1. The Government and especially the Jayapura City Land Office must conduct ongoing
socialization to the community in Jayapura City in the process of registering the Transfer of
Land Ownership Rights at the Land Office so that the community can know about it and
there is no misunderstanding in the future.

2. The community in Jayapura City, in terms of registering land ownership rights at the
Jayapura City Land Office, must have good intentions in completing the files requested by
the officers in order to ensure the smooth running of the land ownership rights registration
process.
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